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IN THE UNITED STATES PATENF AND TRADEMARK OFFICE 
BEFORE THE BOARD OF PATENT APPEALS AND 

INTERFERENCES 

■ • 

REAL PARTY IN INTEREST 

The real party in interest in this appeal is the. assignee, Hunter's Specialties, 

Inc. 


RELATED APPEALS AND INTERFERENCES 

The application on appeal is not subject tOj or an element in, any other appeal 
or interference proceeding within the U.S. Patent and Trademark Office. 


STATUS OF CLAIMS 

Claims 1-21 are pending; all claims have been allowed except that claims 7 and 
21 have been finally rejected, and both claims 7 and 21 are on appeal. 


STATUS OF AMENDMENTS 

No amendments to the claims or ttie specification have been filed subsequent to 
the final rejection dated February 24, 2005. 
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IN THE UNITED STATES PATCNT AND TRADEMARK OFFICE 
BEFORE THE BOARD OF PATENT APPEAI.S AND 

INTERFERENCES 

SUMMARY OF THE CLAIMED SUBJECT MATTER 

Without limiting the claims on appeal, the invention of Claim 7 is smnmarized 

below: 

A method of retaining a game call comprising the steps of: 

* 

providing a game call (see Fig. 1 #102 and lines 4-8 on page 6 of the 
specification) having a top playing smface (not shown, lines 4-8 on page 6 of the 
specification), and a rim (see Fig. 1 #102 and lines 4-8 on page 6 of the specification) 
around a periphery of said game call; 

inserting said game call between a plurality of rim gripping members (see Figs. 
1-3 #120 and lines 12-20 on page 6 of the specification); 

manipulating said plurality of rim gripping members , in response to a force 
from a source other than contact with said game call, (in other words, manipulating 
the rim gripping members in some way other than pressing the game call itself against 
the gripping members; see lines 17-20 Page 7 and line 1-2 Page 8), so as to cause each 
of said plurality of rim gripping members to exert a force directed inwardly of said 
rim and toward a common central point, so as to grasp said game call at said rim and 
to retain said game call between said plurality of rim gripping members. 

The invention of claim 21 is simimaiized as follows: 


IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 
BEFORE THE BOARD OF PATENT APPEALS AND 

INTERFERENCES 

An apparatus for holding a gaime call (see Fig. 1 #102 and lines 4-8 on page 6 
of the specification) having a top playing surface (not shown) and a peripheral top rim 
(see Fig. 1 #104 and lines 4-8 on page 6 of the specification), the apparatus for 
holding comprising: 

a plurality of non-elastic structures (see Figs. 1-3 #120 and lines 12-20 on page 
6 of the specification), configured to grasp therebetween the peripheral top rim; 

an adjusting mechanism for varying a separation distance bets\'een ends of 
said plurality of non-elastic structures (see Fig. 3. # 302, 304, 306, 308 and 3 10, and 
3 12 on Hnes 10-16 page 7 of the specification); and, 

« 

a strap coupled to said adjusting mechanism, said strap sized and configured to 
extend around a human thigh. 


GROUNDS OF REJECTIONS TO BE REVIEWED ON APPEAL 

Whether claim 7 has been properly rejected under 35 U.S.C. § 1 02 (e) as being 
anticipated by the Waltz reference. 

Wliether claim 21 has been properly rejected under 35 U.S.C. §103 as being 
impatentable over Musacchia in view of Waltz. 
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IN THE UNITED STATES PAIENT AND TRADEMARK OFFICE 
BEFORE THE BOARD OF PATENT APPEALS AND 

INTERF'ERENCES 

ARGUMENT 

The Appellant contends the following witli respect to each ground of rejection 
listed above. 

WHETHER CLAIM 7 IS PROPERI .Y R EJECTED AS 

* 

BEING ANTICIPATED BY THE WALTZ REFERENCE 

Independent claim 7, as presented on appeal, is easily* distinguishable from the 
Waltz reference. Claim 7 includes, among others, the following limitations: 

"manipulating said plurahty of lim gripping members^ 
response to a force from a source other than contact with 

* 

said game calL so as to cause each of said plurality of rim 
gripping membe rs t o exert a force directed in w aidly of 
said rim and tow ard a common ce ntral poin t so as to grajsp 
said game call at said rim and to retain said game call 
between said plurality of rim gripping members." 
(emphasis added). 

The Appellant believes that the cited Waltz reference fails to teach tlie above 
characterized limitation. 


IN TIffi UNITED STATES PATENI AND lliADEMARK OFFICE 
BEFORE THE BOARD OF PATENT APPEALS AND 

INTERFERENCES 


First of all, the Examiner fails to even allege that the Waltz reference has a 
source of a force which could manipulate the gripping members other than the call 
itself. The Examiner states in the advisory action the following: 


"Continuation of 1 1 . does NOT place the application in 

condition for allowance because: In response to 

Applicant's remarks that Waltz fails to teach the 

'manipulating said plurality of rim gripping members, in 

response to a force from a source other than contact with 

said game' recited in claim 7, the Examiner disagrees. It . a 

should be noted in col. 4, lines 6-1 1 and 23-26, the baising 

member 65, v/Mch is secured to the rails, flexes to allow / - 

insertion of the planar call device 80. Therefore, the 

Examiner con te nds t hat the flexib ility of baising membe r - ^ 

65 allows a pei's on, i.e., the himter (e.g., by using his or 

her hand s), to insert oi remove t he g ame call from the 

device .'' (emphasis added). 


The Examiner appears to equate the act of inserting or removing, thie game call 
from the device with the claimed limitation of "manipulating said plurality of rim 
gripping members, in response to a force from a source other t han contact with said 
game call/' 


6 


IN THE UNITED STATES PA1T.N1' AND TRADEMARK OFFICE 
BEFORE THE BOARD OF PATENT APPEALS AND 

INTERFERENCES 

I 

It is not apparent to the Appellant, nor has the Examiner argued, how the 
member 65 flexes other than via contact with said game call. Indeed, the Examiner 
does not allege or suggest that some other mechanism manipulates member 65 "so as 

to cause each of said plurality of rim gripping members to exert a force directed 
inwardly of said rim and toward a common central point, so as to grasp said game 
call at said rim and to retain said game call between said plurality of rim gripp ing 
members, 

m 

4 

It is clear that the Examiner's strained inteipretation of the Waltz reference and 
the equating the same to the plurality of gripping members of the present inventioni^s 
claimed, in claim 7 and as shown in. one embodiment in Figure 3 is improper^ TW m 
Examiner must consider each iind every limitation of the claim, lb fail to consider, 
these limitations is a failure to examine the claim as a whole, as is requii ed« . ^ 

The Appellant believes that the Waltz reference does not anticipate Clainl Im^ 
when each and every limitation of the claim is thor oughly considered. 

WHETHER CLAIM 21 IS PROPERLY REJECTED A S BEING 
OBVIOUSlOVER TlIE MIJ S ACCHIA AND WALTZ REF ERENCES 

Claim 21 includes the follov/ing key limitations which are not taught by the 
cited references. 
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 
BEFORE THE BOARD OF PATENT APPEALS AND 

INTERFERENCES 

"a plurality of non-elastic structures configured to grasp 
therebetween the peripheral top rim; 

''an adjusting mechanism for varying a separation 
distance between ends of said plurality of non-elastic 
structures'^^'' 


The Examiner argues as follows in the final rejection: 

"Claim 21 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Musacchia in view of Waltz. 

"Musacchia teaches in the figui es most of the elements of 
the claimed invention, including a plurality of structures 
(14, 16), an adjusting mechanism (col. 4, lines 64-67)." 

Column 4 lines 64-67 of Musacchia aie reproduced below: 

m Urn pise Aliknigb of se^^ iypes of 

donia^ mcmbm U u$^ n mm ^ ^ ^ 


hMet M. HQ. t imiM dearly Okstr^ iic. coaseRimK 

The Examiner then goes on to state as follows: 
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IN THE UNITED STATES PATENT AND ITIADEMARK OFFICE 
BEFORE THE BOAKD OF PATENT APPEALS AND 

INTERFERENCES 

"However, Musacchia fail to teach non-elastic structures. 
Waltz teaches in the figures a holder device 10 that is 
fabricated from metal. It would have been obvious to one 
having ordinary skill in the art at the time the invention 
was made to use non-elastic structures as taught by Waltz 
for the stoictures of Musacchia for the purpose of 
providing a more secured holding for the game call." 

4 

The Examiner unbelievably appears to be claiming that the retainer element 44 
is BOTH the claimed element of a plurality of non- elastic rim gripping members and 
the mechanism for varying separation of the ends of the rim gripping members. The 
Examiner contends that the '"endless or continuous elastic member" (i.e. mbber 
bands) of Musacchia teaches a MECHANISM for varying a SEPARATION 
DISTANCE between the non-existent ENDS of themselves. This is most diflficuit to 
comprehend. There is no argument provided of a teaching in Musacchia of a 
MECHANISM, nor does the Examiner argue that the cited structure be used to vary 
any separation distance between the ENDS of anything that could be a gripping 
member; i.e., the Examiner does not cite anything in Waltz that teaches a mechanism 
for varying a separation distance between ends of gripping members. The Examiner 
merely states that it would be obvious to use non-elastic structures of Waltz to replace 
the elastic structures of Musacciiia; but the Examiner appears to have already claimed 
that the elastic nature of the continuous member is itself the separation distance 
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 
BEFORE THE BOARD OF PATENT APPEALS AND 

INTERFERENCES 


varying mechanism! One prong of the Examiner's two-prong argument is 
incompatible with the other. (Note: as stated earher, it is also insufficient, even if you 
ignore the inconsistencies, to teach every claim limitation.) 

The Appellant believes that the Examiner has not carefully considered each and 
every limitation of the claim. As such, the Examiner is failing to consider the claim as 
a whole, as is required by 35 U.S.C. §103. 

These cited references clearly do NOT establish a prima facie case of 
obviousness with respect to claim 2 1 . 

t « 

CONCLUSION 

The Appellant respectfully submits that the Examiner has failed to consider 
each and every one of the claim limitations and, therefore, requests that the rejection 
of claims 7 and 2 1 be reversed and that the application be allowed. 


July 13. 2005 


Date 



Third Floor Tower Place ' 
22 South Linn Street 
Iowa City, Iowa 52240 
Telephone 319-887-1368 
Facsimile 3 19-887-1372 


10 


IN THE UNITED STATES PAIENT AND TRADEMARK OFFICE 
BEFORE THE BOARD OF PATENT APPEALS AND 

INTERFERENCES 

CLAIMS APPENDIX 

Claim 7 (currently amended) A method of retaining a game call 
comprising the steps of: 

providing a game call having a top playing surface, and a rim around a 
periphery of said game call; 

inserting said game call between a plurality of rim gripping members; 

manipulating said plurality of rim gripping members , in response to a force 
from a source other than contact with said game calL so as to cause each of said 
plurality of rim gripping members to exert a force directed inwardly of said rim and 
toward a common central point, so as to grasp said game call at said rim and to retain 
said game call between said plurality of rim gripping members. 

Claim 2 1 (previously amended) . An apparatus for holding a game call having 
a top playing surface and a peripheral top rim, the apparatus for holding comprising: 

a plurality of non-elastic structures configured to grasp therebetween the 
peripheral top rim; 

an adjusting mechanism for varying a separation distance between ends of said 
plurality of non-elastic structures; and, 

a strap coupled to said adjusting mechanism, said strap sized and configiured to 

a 

extend around a human thigh. 

ir 
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IN THE UNITED STATES PArTENT AND TRADEMARK OFFICE 
BEFORE THE BOARD OF PATENT APPEALS AND 

INTERFERENCES 


EVIDENCE APPENDIX 


None 


1.2 


IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 
BEFORE THE BOARD OF PATENT APPEALS AND 

INTERFERENCES 


RELATED PROCEEDINGS APPENDIX 


There are no related proceedings associated with this appeal. 
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